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Consultation on National Minimum Wage and Employment Agency Standards Enforcement – the response of the Low Pay Commission
The Low Pay Commission welcomes the opportunity to respond to the consultation on National Minimum Wage (NMW) and Employment Agency Standards Enforcement.  Effective enforcement is crucial to the success of the minimum wage and we believe that a stronger incentive to comply is required.  The introduction of a new penalty regime should help achieve this.  We are also pleased that fair arrears are being taken forward: minimum wage workers should be compensated for the late payment of wages.  

Part I – Fair Arrears

The Commission fully supports the introduction of fair arrears.  In our 2005 and 2007 Reports we said that a worker paid below the minimum wage would suffer financial hardship even if arrears were eventually paid, since the worker would not receive any recompense to reflect the late payment.  We are pleased that this position is to be rectified.  

We agree with the proposal that fair arrears should apply whenever an underpayment has occurred, irrespective of the means used by a worker to secure payment.  We also support the proposal that workers should have the same rights of redress if the ‘fair’ element of the arrears was not paid as they currently have to pursue arrears.    
The consultation invites views as to the best way to compensate a worker who has been underpaid the minimum wage.  In assessing the options, we recognise the need for the fair element of the award to be easy to calculate and simple to apply.  However, the choice of options is complicated by the tax implications arising from the introduction of a compensatory element to the arrears of pay.  We are strongly against the introduction of any system of payment of fair arrears which places on the wronged worker the onerous responsibility of resolving any taxation owed on the fair element of the award.  Every effort needs to be made to resolve this issue.  

Assuming a satisfactory way forward on tax can be found, we consider Option B – interest on arrears – to be the fairest way forward.  However, we disagree with the approach suggested in the consultation document (an approach based on the method used by Employment Tribunals on discriminations awards).   We believe that the fairest way to calculate the interest due is by applying compound interest.  This is the only way to fully reflect the level of the underpayment and the timescale over which it had occurred.   At first sight this may appear complicated, but we believe it could be achieved relatively easily by an on-line algorithm /calculator which would enable the employer or worker to calculate automatically the sum in question by simply keying in the dates and the rates paid.  

In our assessment of the other options given, we found Option A (take no action) completely unacceptable for obvious reasons.  The remaining options have some merit, but none would be able to reflect the true cost of the late payment of wages as achieved through the application of compound interest.  However, if the tax complications cannot be resolved, we believe Option C (all arrears charged at the current rate) would be the only viable way forward as it does not present tax complications.  It would also provide an incentive to employers to resolve underpayments swiftly.  However, it would also mean that workers who received their arrears in the same minimum wage rate period as the underpayment occurred would receive no recompense for the period they had been underpaid.

As indicated earlier, we believe that a suitable way forward on the introduction of fair arrears can only be determined once the tax issues arising have been resolved.  We would not wish to see a compromise option chosen for the calculation of fair arrears solely in order to sidestep some awkward tax complications.  

Part II: National Minimum Wage Penalties 

In our 2007 Report we recommended that, as a deterrent to non-compliance, 
the Government introduce a penalty to apply to any employer found to have underpaid the minimum wage.  We therefore warmly welcome the Government’s commitment to take this forward and the consultation on how it can best be achieved.

The consultation seeks views on how to create a penalty regime which is able to penalise effectively employers found to be underpaying the NMW, with the aim of preventing arrears from arising in the first place.  We understand that there are likely to be resource implications for HM Revenue and Customs (HMRC), but believe that if the new penalty regime is set appropriately, the extra resource needed to apply penalties will be offset by fewer incidences of non-compliance.  The more straightforward the method chosen to calculate the penalty, the less resource intensive it will be for HMRC and the less likelihood there will be for delay in the arrears being paid to workers.  These have been the key factors that we have taken into account in our assessment of the options for a new penalty regime.  We also believe it is important that the penalty is proportionate so that it reflects the level of non-compliance and does not put small firms at a disadvantage.    

The one option which stands out as offering the most appropriate means to achieve this is Option D – a fixed multiplier being applied to the total arrears to determine the penalty due.    

Option A is not acceptable.  A deterrent to non-compliance must be introduced to tackle employers who flout their minimum wage responsibilities.  The other options for a fixed or banded fixed penalty lack proportionality and we do not believe that they would be appropriate.

The level of the penalty must be sufficiently punitive to act as an effective deterrent, but not so high that some employers might be unable to pay it.    The application of the penalty should not have a greater adverse impact on small firms, nor should it put an otherwise viable business at risk.

There should also be an incentive for employers to pay both the arrears and the penalty promptly and therefore we strongly agree that the penalty should be increased if both are not paid within a specified period.  The penalty should escalate to a level that is at least as great as the minimum penalty currently applied for failing to comply with a Penalty Notice, in addition to the initial penalty due.  How the escalator would be calculated is dependent on the option chosen to determine the penalty.  It should, however, follow the similar principle of being easy to understand and calculate so that employers know the implications of delaying payment of arrears and the penalty.  We do not support a minimum and maximum limit to the penalty being applied.  The penalty should reflect the offence; setting a minimum and maximum limit would go against this.  

It is proposed that the new penalty regime will only apply in cases involving HMRC.  This would have the effect, however, that an employer taken to an Employment Tribunal (ET) or a civil court by a worker to pursue minimum wage arrears would not suffer a penalty.  The Commission believe that the penalty for non-compliance should apply in all cases where an authority makes a determination that arrears of the minimum wage are due.  

Enforcement of the Agricultural Minimum Wage

At present common enforcement procedures apply in respect of the Agricultural Minimum Wage (AMW) and the NMW.  The success of the new NMW enforcement practices will rely on employers and workers being aware of the new rules and understanding when and how they apply.  We are concerned that if the change in the NMW penalty regime is not applied to that operated under the AMW, it could result in an element of confusion, particularly where there is overlap with the NMW.  We would therefore encourage common practice to be applied to both the NMW and the AMW.  

Part III: Employment Agency Penalties

The consultation document seeks views on proposals to strengthen the penalty regime for employment agencies.  Over the last few years the Commission has received an increasing body of evidence relating to abuse of workers employed by a small minority of employment agencies.  We covered this topic in our 2007 Report.  Migrant workers are particularly vulnerable to abuse and exploitation by rogue employment agencies.  However, problems have also been highlighted concerning agencies in the entertainment sector.  

We welcomed the consultation on measures to protect vulnerable agency workers issued by the DTI in February 2007 and look forward to receiving feedback.  

The proposals in this consultation to strengthen the Employment Agency Standards Inspectorate’s power of investigation and prosecution can only be a positive step, tackling the minority of rogue employment agencies who abuse and exploit their workers and invariably do not comply with the minimum wage.   They provide a means to tackle the most serious offences committed by employment agencies and we fully support the new measures proposed.   
Awareness and Guidance

The Commission welcomes the Department’s recognition of the need to focus on awareness and guidance to ensure the new enforcement arrangements are effective. In our view, raising awareness is absolutely essential to the success of the whole exercise.  In our 2007 Report we suggested that the Government should work collaboratively with other organisations to raise awareness of the minimum wage.  We believe that such an approach would help to maximise publicity on fair arrears and the new penalty regime.      

We hope that our input to the consultation proves helpful.  We would be happy to expand on the points we have made if required or to be involved further as the proposals are developed following the consultation.   

Yours faithfully,

PAUL MYNERS

