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Dear Mr Walsh,
Re: Low Pay Commission Response to the Government’s Review of the National Minimum Wage and Voluntary Workers

The Low Pay Commission welcomes the opportunity to respond to the Government’s review of the National Minimum Wage and voluntary workers.

It is widely recognised that the National Minimum Wage has been a success, giving real benefit to a considerable number of low-paid workers without any significant adverse impact on the economy.  When problems have arisen in the application of the minimum wage, it has been the experience of the Commission that additional information and guidance to employers and workers will often resolve matters.  The Commission regards good guidance as particularly important to those operating in the voluntary sector.  In recent reports we have called for existing guidance to be updated, consolidated and made more accessible.  We therefore welcome the announcement in the review that the Government intends to take forward this recommendation.

We recognise that volunteering provides benefits to both the community and the individuals who undertake such opportunities.  Volunteers are a valuable resource, and the need to ensure their continued place in society was reflected in minimum wage legislation.  The law was constructed so as to allow genuine volunteers to continue their work without minimum wage liability, and at the same time ensure that all workers in the voluntary sector retained their right to be paid at least the minimum wage.  The Commission is not aware of any significant or widespread problems across the voluntary sector arising from these arrangements.  To date, any difficulties appear to have been organisation specific – a view which seems to resonate with the Government’s experience – and have generally been resolved through improved guidance and understanding.

We are aware of the Government’s strategy of supporting an expansion of the third sector and the number and quality of volunteering opportunities, particularly through the Russell Commission’s national framework for youth action and engagement.  We also recognise that the arrangements for payments and benefits-in-kind at ‘v’ and Project Scotland raise questions of possible minimum wage liability and that the review judges any move to end such payments would affect the ability of these organisations to recruit and retain volunteers.  

The Commission appreciates that one important reason for the Government’s efforts to expand volunteering is to help improve the engagement within our society of those young people not in employment, education or training (NEETs).  This worthy purpose is one which the Commission fully supports.  However, while the Government’s proposal to exempt participants on schemes supported by the national volunteer framework from entitlement to the minimum wage might help to develop volunteering opportunities and maintain incentives for young people to undertake them, it would also have consequences for minimum wage entitlement more generally.  We understand the reasons behind the Government’s proposal, but the Commission has concerns about the approach being advocated.  We fear in particular that it could lead to the exclusion of a considerable number of young workers from the minimum wage without firm evidence of a proven and balancing offsetting benefit.  The quality of the volunteering activities undertaken will be an important test of how far they offer real development opportunities.  

We are also concerned that the proposal could result in the substitution of low-paid workers by young ‘volunteers’. Indeed the proposal might even call in question the existing minimum wage approach to voluntary workers.  In detail our concerns are as follows:

· A substantial group of workers may be excluded from the minimum wage without a proven and balancing benefit.  So far the number of volunteering opportunities provided by ‘v’ and Project Scotland has been modest but it is expected to grow substantially.  The Russell Commission aspired to an additional one million young people aged 16 to 25 volunteering at least once a year, resulting in more than half of all those in this age group participating (estimated at around 3.7 million young people).  While full-time volunteers, who are most likely to receive a living allowance as proposed by the Russell Commission, make up only a minority of the Commission’s total, the Government’s proposal could lead to a considerable number of young people losing any right to the minimum wage when undertaking work on schemes supported by the national framework.  But the review does not provide evidence of a proven and balancing benefit.  We know that an apprenticeship offers the promise of a better quality job in the long run, but the benefits under the proposed volunteering schemes are less clear.  While general assertions are made about the value of volunteering, we consider that more information is needed on the precise content of national framework schemes, their benefits to both individuals and society, and the quality standards and systems which will ensure they are delivered.
· Possible substitution between ‘workers’ and ‘participants’. The proposed change is likely to blur the present distinction between workers and volunteers.  This could lead to a substitution effect, in that activities which would otherwise have been undertaken by workers paid at least the minimum wage might in future be carried out by participants (young volunteers) under the national framework.  Some might see the proposal as leading to the provision of a cheap labour supply for certain services, including public services (such as cleaning / maintaining the environment and social care).

· The parameters of the national framework exclusion are not clear.  It is not clear who will be covered by the proposed exclusion.  The framework contains a number of (developing) parts and not just the volunteer schemes themselves.  The Government proposes that participants on schemes that are ‘supported by the framework’ will be excluded, but it also says that ‘any third sector organisations that form part of the framework will be brought within the scope of the proposal’.  This could be interpreted as including schemes directly commissioned by ‘v’ to generate volunteering places, other schemes providing volunteering places but operating more independently under the framework, as well as schemes offering other services under the framework, such as advice to potential volunteers.  Without greater clarity on precisely which schemes will be covered the impact of the proposal cannot be properly assessed.  Indeed the Government acknowledges the need to ensure that the ‘national framework’ has clearly defined features for the purposes of any exclusion.  A looser exclusion arrangement, without clear boundaries, could lead to some organisations using it opportunistically to avoid paying the minimum wage.
· The entire minimum wage approach to voluntary workers may be unpicked. While no change is proposed to Section 44 of the National Minimum Wage Act 1998 (the Act) – which sets out the minimum wage rules for voluntary workers - organisations in the voluntary sector operating outside the national framework may well see themselves as offering similar opportunities for volunteering and delivering similar benefits. They too could argue for an exemption from the minimum wage for their volunteers.  But where is the line drawn?  Once the carefully constructed arrangements for ‘voluntary workers’ are amended for one group, the rationale for the rules is undermined and the whole approach may start to be unpicked.

· Will non-Section 44 organisations be covered by the proposed minimum wage exclusion?  The Russell Commission’s recommendations did not limit volunteering opportunities to the voluntary and community sector, but said there should be new volunteering opportunities in the public sector.  In addition, the consultation document talks about the proposed exclusion being in respect of the third sector; but this is a different set of organisations to the categories in Section 44.  Moreover, it is our understanding that the powers in the Act to exclude categories of persons from the minimum wage may not be used to exclude people in a particular sector(s).  If the proposed minimum wage exclusion applied to the third sector, and perhaps also to other sectors, it would have far wider implications and impact than if it was limited to the organisations in Section 44.

· Use of age related exclusions.  Given the Government’s commitment to combating age discrimination, care will need to be taken to ensure that the proposed provision to exclude those under 26 is compatible with the relevant legislation.  In addition, the Government said it would explore the use of powers to exclude categories of persons aged 26 and over if future developments in the framework, or the third sector generally, made this necessary.  It acknowledged this might require additions to the current descriptions of such persons as set out in the Act.  However, in our view the proposed new descriptions look very broad.  We appreciate that a purpose of volunteering is to give young people life skills, but some of the activities included in the proposed new descriptions (for example ‘team working’) are often associated with paid employment.  In our view, the Government should take care to ensure that the descriptions are appropriate and not too permissive.  Also, it is not clear whether some of the new descriptions would cover only Section 44 organisations – if not, then the exclusion for those over 26 may have far wider application, to other sectors, and impact.

The Commission fully endorses the objective of reducing the number of young people not in employment, education or training.  We see the Government’s effort to expand volunteering opportunities for young people in large part as a contribution towards achieving this.  However, given the concerns outlined above, and based on the information currently presented, we cannot support the current proposal to exclude from the minimum wage participants on schemes supported by the Russell Commission’s national framework.  The proposal would make a substantial change to the current status quo of eligibility for the minimum wage.  In effect it would introduce a new tier or category of ‘remunerated volunteer’. It may be that there is a case for a different regime to the current arrangements for voluntary workers.  But if so, that case needs to be considered and debated on its merits, with a full exploration and review of all the issues, including how well the new arrangement would sit alongside the current treatment under the minimum wage of young people not participating in volunteering.  The Low Pay Commission regards such a review as something it should be involved with.  Once the Government has firmed up its proposals following the public consultation we would welcome the opportunity to consider them further and to offer such additional advice as may be appropriate.
We recognise that MoD Cadet Force Adult Volunteers (CFAVs) perform an important role in the delivery of valued opportunities for young people.  However, on the basis of the evidence presented in the consultation document, they appear to us to be workers - not volunteers - and as they do not work for a Section 44 organisation, they cannot be classed as voluntary workers.  If that is the case, to give CFAVs a blanket exclusion from the minimum wage would in our view undermine the rationale for the existing treatment of both workers and voluntary workers.  After all, there are many Section 44 organisations likely to regard themselves as delivering similar objectives to Cadet Forces.  On the facts as presented, we do not believe a case can be made for such a differential treatment.
Please let us know if you require any further information or clarification about the points raised in this letter.

Yours sincerely
PAUL MYNERS
